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Advanced Legal Descriptions 
 

In this, the third and last in a series of legal description programs, we will take an in-depth look 

at aspects of descriptions that can be vexing yet are critically important in assessing the impact 

and efficacy of those descriptions on the underlying title. How do you know if an easement 

affects a property?  Is there an overlap between adjoiners?  What is the effect of a street vacation 

or railroad abandonment?  What do you do when abutting properties’ legal descriptions come 

from opposite directions? Along the way, we will plot some complex descriptions - including 

how to address and plot curves. We will also review the characteristics of, and considerations 

relating to, special descriptions like those that involve water boundaries, aerial and subterranean 

parcels, and that call for street, road, highway and railroad rights of way.  
 
 

Outline 
 

I. Reading, understanding and analyzing complex legal descriptions 

a. Relating the caption to the description itself 

b. Evaluating adjoining descriptions for gaps and overlaps 

c. Understanding and plotting curves 

d. Plotting and evaluating the effect of Schedule A and schedule B2 easements on 

the insured property 

II. Does this property have access to the street, road or highway it fronts on? Does the 

owner have any rights in those rights of way? 

III. How streets, roads, highways and railroads are/were created and their impact on title 

IV. The effect of vacations and abandonments of streets, roads, highways and railroads on 

the title of adjoining properties 

V. Is this waterfront property? Or not? 

VI. Reading and understanding aerial and subterranean easements and parcels 

VII. Plotting exercises 
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Reading, understanding and analyzing complex legal descriptions 

 

Relating the caption to the description itself 

The caption of a legal description does two things in just a few words. First, it narrows the 

geographic scope of the description to a fairly concise area, and secondly, it limits title expressed 

in the body of the description to that geographic area expressed in the caption (normally an 

aliquot part of a section). 

It is thus important to be able to determine how the described property fits within the captioned 

area. 

In the first two programs in this series, we explored aliquot parts of sections and so we will 

simply revisit the topic very briefly here. 
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In order to assess the relationship of the caption to the body of a metes and bounds description,  

readers must understand aliquot parts and the references to the corners of those aliquot parts. 

They must also understand: 

• A section is not a 5,280-foot square 

• How to plot bearings 

• How to scale distances 

• How to convert chains, rods, poles, perches, links - and even inches - to feet 

Evaluating adjoining descriptions for gaps and overlaps 

Many, if not most times, a surveyor will be the only person who can determine the relationship 

of a parcel to its adjoiners.  

But in some cases, particularly involving fairly straightforward metes and bounds, aliquot part or 

area descriptions, a non-surveyor well-versed in descriptions may be able to make a reasonably 

reliable determination. 

Is there a Gap or Overlap between parcels a and b in each of the following examples? (refer to 

section diagram on previous page) 

1. Example #1 

a. The West 80 acres of the Northeast Quarter 

b. The East 80 acres of the Northeast Quarter 

2. Example #2 

a. The East Half of the Northwest Quarter  

b. The West 80 acres of the Northwest Quarter 

3. Example #3 

a. The North Half of the West Half of the Northwest Quarter 

b. The Southwest Quarter of the Northwest Quarter  

4. Other questions? 

Understanding and plotting curves 

Curves tend to be the bane of all non-surveyors who otherwise try their best to understand and 

plot them. The key to understanding curves and curve data is to understand the geometry of a 

circle and the elements of a curve. 

Even today, this writer sees legal descriptions containing insufficient data to define a curve. This 

is inexcusable; the scrivener needs to assure that two independent elements of the curve are 

provided in order to define its geometry, and that information is provided regarding the direction 

that the curve runs. 
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Perhaps most often, this is provided by virtue of a radius and arc distance along with the long 

chord bearing and length together with the direction (e.g., “along a curve to the left”). 

This writer personally prefers identifying the geometry and direction of a curve by providing the 

radius length, the direction to the radius point from the point of curvature, and the direction to 

the radius point from the point of tangency. An arc length is also provided (which would be 

mathematically redundant, but which does provide the actual length of the course).   

It is assumed that a curve is tangent unless stated otherwise. And the use of the term “point of 

curvature” implies a tangent curve.  However, it is not too unusual to see descriptions that 

include wording like “to the point of curvature of a non-tangent curve,” which is nonsense. The 

wording should simply state “…to a non-tangent curve,” or “… to a point on a non-tangent 

curve” because a non-tangent curve does not have a point of curvature.  

Curves can be complex when – as is often the case in contemporary descriptions – they involve 

multiple curves back-to-back – either compound or reverse, so it is important to review those 

terms and the associate geometry. A more detailed explanation and sketches of curves is helpful 

and demonstrative and is provided below and on following pages.  

Fixed-radius curves come in three types – simple, compound and reverse. A compound curve is 

two simple curves of different radii: running one immediately into the next and in the same 

direction. 

 

 

 

 

 

 

 

A reverse curve is two simple curves of the same or different radii with running one immediately 

into the next, but changing in direction.  

 

 

 

 

 

 

  

Curve #1 (R=200’) 

Curve #2 (R=50’) 

Point of Compound Curvature 

Curve #1 

Curve #2 

Point of Reverse Curvature 
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Example descriptions - Tangent Curve 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to the 

point of curvature of a curve having a radius of 300.00 feet, the radius point of which 

bears South 05 degrees 00 minutes 00 seconds East; thence easterly and southerly along 

said curve an arc distance of 200.00 feet to a point bearing North 33 degrees 11 minutes 

50 seconds East from the radius point; thence South 56 degrees 48 minutes 10 seconds 

East a distance of 450.00 feet; thence … 

OR, more typically, 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to the 

point of curvature of a curve to the right having a radius of 300.00 feet; thence 

southeasterly along said curve a distance of 200.00 feet, subtended by a chord having a 

bearing of South 75 degrees 54 minutes 05 seconds East and a length of 196.32 feet; 

thence South 56 degrees 48 minutes 10 seconds East a distance of 450.00 feet; thence … 
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Example descriptions - Non-Tangent Curve 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to a non-

tangent curve having a radius of 300.00 feet, the radius point of which bears South 45 

degrees 00 minutes 00 seconds East; thence northeasterly and easterly along said curve 

an arc distance of 200.00 feet to a point bearing North 06 degrees 48 minutes 10 seconds 

West from the radius point; thence South 56 degrees 48 minutes 10 seconds East a 

distance of 450.00 feet; thence … 

OR, more typically, 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to a non-

tangent curve to the right having a radius of 300.00 feet; thence northeasterly along said 

curve a distance of 200.00 feet, subtended by a chord having a bearing of North 64 

degrees 05 minutes 55 seconds East and a length of 196.32 feet; thence South 56 degrees 

48 minutes 10 seconds East a distance of 450.00 feet; thence … 
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Example descriptions - Reverse Curve (all tangent) 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to the 

point of curvature of a curve having a radius of 300.00 feet, the radius point of which 

bears South 05 degrees 00 minutes 00 seconds East; thence easterly and southerly along 

said curve an arc distance of 200.00 feet to the point of reverse curvature of a curve 

having a radius of 500.00 feet, the radius point of which bears North 33 degrees 11 

minutes 50 seconds East; thence easterly along said curve an arc distance of 504.40 feet 

to a point bearing South 24 degrees 36 minutes 10 seconds East from the radius point; 

thence North 65 degrees 23 minutes 50 seconds East a distance of 450.00 feet; thence … 

OR, more typically, 

…thence North 85 degrees 00 minutes 00 seconds East a distance of 950.00 feet to the 

point of curvature of a curve to the right having a radius of 300.00 feet; thence 

southeasterly along said curve a distance of 200.00 feet, subtended by a chord having a 

bearing of South 75 degrees 54 minutes 05 seconds East and a length of 196.32 feet, to 

the point of reverse curvature of a curve to the left having a radius of 500.00 feet; thence 

easterly along said curve a distance of 504.40 feet, subtended by a chord having a bearing 

of South 85 degrees 42 minutes 10 seconds East and a length of 483.28 feet; thence North 

65 degrees 23 minutes 50 seconds East a distance of 450.00 feet; thence … 

 

 



12 
 

 

Compound Curve (all tangent) 

Same as reverse curve, only “point of compound curvature” instead of “point of reverse 

curvature.”  

Plotting and evaluating the effect of Schedule A and schedule B2 easements on 

the insured property 

When a surveyor has performed a survey of a new parcel that will – upon conveyance – be a new 

parcel of land, the title company typically produces an initial commitment listing every easement 

encumbering the entire parent tract. The surveyor is normally the person relied upon to discern 

which of those easements actually affect the surveyed parcel. 

There will be some cases where the non-surveyor will be able to ascertain the location of an 

easement with respect to the surveyed property by plotting out the descriptions. If the 

descriptions are short and straightforward enough, a quick read may provide the answer, but 

there will be times when a surveyor will need to make the determination. 

1. Example – Straightforward and simple? 

a. Parent tract: The West Half of the Southeast Quarter of Section 5, Township 15 

North, Range 3 East of the Second Principal Meridian in Marion County, 

Indiana. 

b. Surveyed tract: Part of the West Half of the Southeast Quarter of Section 5, 

Township 15 North, Range 3 East of the Second Principal Meridian in Marion 

County, Indiana being described as follows: Beginning at the northwest corner 

of said Half-Quarter section; thence east along the northly thereof a distance of 

200 feet; thence south parallel with the west line of said half-quarter section a 

distance of 500 feet; thence west parallel with the north line of said half-quarter 

section a distance of 200 feet to the west line thereof; thence north along said 

west line 500 feet to the Point of Beginning. 

c. Easement description of easement on the parent tract:  A strip of land 20 feet in 

width in the West Half of the Southeast Quarter, the centerline of which is 

described as follows: Commencing at the southwest corner of the West Half of 

the Southeast Quarter; thence east along the south line thereof 200 feet to the 

Point of Beginning; thence North 5 degrees East 1000 feet to the Terminus. 
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2. Example #2 – Not straightforward and simple? 

a. Parent tract: The West Half of the Southeast Quarter of Section 5, Township 15 

North, Range 3 East of the Second Principal Meridian in Marion County, 

Indiana. 

b. Surveyed tract: Part of the West Half of the Southeast Quarter of Section 5, 

Township 15 North, Range 3 East of the Second Principal Meridian in Marion 

County, Indiana being described as follows: Commencing at the southwest 

corner of said Half-Quarter section; thence east along the south line thereof a 

distance of 400 feet to the Point of Beginning; thence north parallel with the 

west line of said half-quarter section a distance of 500 feet; thence east parallel 

with the south line of said half-quarter section a distance of 200 feet; thence 

south parallel with the west line of said half-quarter section a distance of 500 

feet to the south line thereof; thence west along said south line a distance of 200 

feet to the Pont of Beginning.  

c. Easement description:  A strip of land 20 feet in width in the West Half of the 

Southeast Quarter, the centerline of which is described as follows: Commencing 

at the southwest corner of the West Half of the Southeast Quarter; thence east 

along the south line thereof 350 feet to the Point of Beginning; thence North 10 

degrees East 1000 feet to the Terminus. 

Does this property have access to the street, road or highway it fronts on? 

Does the owner have any rights in those rights of way? 

In Indiana, dedications of rights of way (typically on subdivision plats) are grants of easement, 

not fee conveyances as they are in some states. Unless the jurisdiction actually has a deed 

granting fee title (or it was granted fee title in an eminent domain proceeding) the jurisdiction 

holds only an easement in trust for public use as a right of way. 

There are jurisdictions that this writer is aware of where the jurisdiction requires developers to 

convey fee title in platted rights of way within 2 years after platting. If, during that time period, 

however, the developer conveyed out all of the lots in the subdivision, he or she no longer has 

any remaining title interest in those streets, so the deed conveys nothing. 

In Indiana, nearly all old county roads and state highways (where no additional right of way has 

more recently been taken), and all platted rights of way (where no deed for the right of way 

conveyed fee interest to the jurisdiction) exist as right of way easements; the adjoining owner(s) 

on one or both sides hold underlying fee title in the right of way. Reference is made to pages 286 

and 287 of the Chain of Title volume of the 2012 ILTA Real Estate Handbook. 
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Where adjoining owners holds underlying fee, in theory, they may use their property for any 

purpose that does not otherwise interfere with the public’s right to use the right of way for 

passage. However, INDOT has the right to keep its rights of way clear of obstructions and 

encroachments, and many jurisdictions will exercise the same authority. So, from a practical 

standpoint, rights of way – even where only held as easement – often represent what some call a 

“limited fee” interest. The underlying fee owner holds title, but they basically have no 

substantive rights (they don’t even have to pay taxes on it).  The primary value of the right of 

way to the underlying owner in those situations is the reversionary rights that will accrue if the 

right of way is ever abandoned or vacated. 

Any property adjoining a public street or road has ‘legal’ access to that right of way unless the 

jurisdiction has purchased the abutters’ rights in which case the abutter (or her predecessor) has 

sold the rights that they otherwise had to access the street/road to the jurisdiction.  

When a person owns property abutting a public street or highway, they also have – in addition to 

their right to use the street as a member of a public – a private easement in that street. That 

easement is independent of their rights as a member of the public - and rights to it are 

compensable if taken. 

The extent of such private easements varies, but in the case of vacation or abandonment of the 

right of way, it - at the least - provides access to the nearest public street or road. 

How streets, roads, highways and railroads are/were created and their impact 

on title 

Indiana has had a series of statutes relating to state and county highway rights of way over the 

years since statehood.  These include1: 

1807 Territorial Law 

The County Highway Law 

The County Highway Law adopted in 1817 copied, with minor exceptions, the basic provisions 

of Territorial Law.  The Court of Common Pleas and the authority that went with it was given to 

the Board of County Commissioners. 

The 1817 Act was entitled: An Act for Opening and Repairing Public Roads and Highways. 

Roads were to be petitioned for, with specifications of where the road began and terminated.  

The petitions were to be advertised in two or more public places in each Township involved. 

 
1 Credit for this content is given to the late Tippecanoe County Surveyor Stephen Murray 
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Viewers were to be appointed and instructed to lay out and mark such roads on the best ground 

possible, then to report back to the Commissioners.  If no objections were made, it was the duty 

of the Commissioners to order said road to be opened to a width not exceeding 33 feet. 

The Act also contained a remonstrance procedure whereby those who felt they were being 

damaged could set forth their grievances prior to the road being recorded.  Five disinterested 

freeholders were to be appointed to check the claims and assess any damages.  If three agreed 

with the remonstrator, then the County paid the damages and the road was opened.  If the three 

did not agree, the road was opened as though no objection had been made. 

Additionally, if twelve Freeholders in the neighborhood of the road were to object based on the 

road being useless and burdensome to the Township, then five viewers would be appointed to 

check the claim and make a report. 

The Act also contained provisions for relocation of existing roads and vacation of existing roads. 

Each and every male person eighteen to fifty years of age residing for thirty days in any 

Township in Indiana was required to work not more than six days in any one year on public 

highways.  Fines were imposed if the men refused to work.  This concept was from English 

Common Law and was known as “Working out the Road Tax”. 

This Act also called for Supervisors to be appointed.  Supervisors were allowed to enter lands 

adjoining or lying near public roads in their Township and to cut open drains or ditches to carry 

water away.  Property owners could not fill or block ditches. 

Supervisors also had the authority on any improved ground or lands adjoining the road to dig 

sand, gravel, or stone, or cut down trees to be used on the road.  Additionally, Supervisors were 

required to post signs at every intersection. 

As a side note, it is interesting that Federal aid was available for certain roads as early as 1824. 

By 1821 it was recognized that good roads were not only a benefit to the individual, but 

increased the value of the land. 

The Act also added taxes from non-residents who could not work on the roads as well as 

requiring Township residents to work on the roads. 

1822-1823, Minor changes from The Assembly 

The State Assembly in 1822 and 1823 made few changes in the Act except to correct some 

weaknesses in the law and to add a requirement that roads were to be thirty to thirty-five feet in 

width.  The opening of the area north of Indianapolis began in earnest after 1824 
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1832 Act 

In 1832 an Act was passed to prevent the useless and expensive applications to the General 

Assembly relating to State Roads.  This Act passed the responsibility for State Roads to the 

County Commissioners.  The system for developing State Roads was very similar to existing 

laws for establishing Township and County Roads. 

1849 Act 

All public roads, not recorded, which have been or shall be used for twenty years or more, shall 

be deemed public highways. 

The 1850’s 

In the 1850’s, a law was passed allowing for the establishment of private toll roads, (often known 

as “plank roads”), to be built by private corporations.  Most of the roads built from 1850 to 1890 

were of this type.  State charters were obtained.  Articles of Incorporation were filed and stock 

was sold to obtain money for construction.  Many roads were built, but before long people 

realized the capitalist owners were making great sums of money.  The farmers in particular 

objected, as they were the principle toll payers. 

1867 Act 

The Board of County Commissioners shall have the power to cause such of the roads used as 

highways as shall have been laid out but not sufficiently described, and such as have been used 

for twenty years but not recorded, to be ascertained, described, and entered of record. 

1883, 1885, and 1889 Acts 

In 1883, 1885, and 1889, acts were passed to allow the conversion of toll roads to free gravel 

roads.  Upon petition of fifty Freeholders the buying of a toll road could be considered.  A board 

of viewers was appointed to determine the value of the road and if the offer was accepted by the 

toll road owners, bonds were issued and a special tax levy was set for the bond payments.  These 

sales included all holdings of the company including toll houses, bridges, culverts, road beds, 

and rights-of-way. 

Obviously, if you can document this process through your County Commissioners’ Records and 

a right-of-way width is stated, the public and your department should be entitled to the associated 

right-of-way.  Otherwise, the public will be paying twice if right-of-way must be reacquired. 

1885 – Law passed for improving roads. 

In 1885, another law was passed for the purpose of improving roads.  The law, which continued 

the petition process, made construction of roads possible upon the approval of a majority of 
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landowners who were within two miles of the proposed road.  These roads were financed by 

assessing the property owners. 

1897 - Indiana Act 127 

The 1897 Indiana Act 127 allowed Counties to establish rights-of-way of not less than thirty feet 

if rights-of-way were not previously recorded, and the road had been laid out but not sufficiently 

described in previous records.  Township Roads, State Roads, Toll Roads, and County Roads 

were done under the various provisions of State Statutes.  If County Records show widths, then 

Counties should be entitled to the right-of-way widths as specified. 

1905 – The ‘Three Mile Road Act’ 

In 1905, a law was passed which has been commonly called the Three Mile Road Act.  The 

petition process was still utilized.  Viewers along with an engineer were to be appointed to locate 

and view the proposed road, and to report whether it would be of public utility to grade, drain, 

and pave the road in question.  The width, character, and estimated cost of the road were also to 

be reported.  This process was used to reconstruct existing roads as well as to build new roads.  

Right-of-way widths were often stated in these proceedings. 

1905 Acts also required that all County Highways established after that date be not less than 

thirty feet in width and contained a similar provision as the 1897 Act allowing Counties to 

establish a width if not previously described sufficiently. 

1919 – County Unit Road Law 

The County Unit Road Law was passed in 1919 and was very similar to the 1905 law.  The 

Counties were given the power to establish, lay out, alter, widen, vacate, straighten, or change a 

public highway.  Counties were given the right of eminent domain.  Bridges with a span of 

twenty feet or more were to be let by separate contract.  The Law also contained provisions for 

County Line Roads.   

Additionally, the Law initiated the process of consolidation of the County Highways under one 

executive authority, the Board of County Commissioners, and removed the control of Township 

Highways from the Township Trustees. 

2019  

Highways in Indiana today can be created by variety of means, including: 

• Recorded grant or deed  

• Condemnation (exercise of eminent domain authority) 

• Prescription (i.e., public use with no supporting record document) 

• Statutory dedication (typically by virtue of a subdivision plat) 

• Implied (common law) dedication 
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• County Commissioner’s Authority 

• Court order 

• Acts of the Indiana General Assembly or Congress 

Current statutes, including numerous relating to INDOT and the state highway system, lay out 

requirements relating to the establishment, width and manners of acquisition of public roads. 

IC 8-20-1-15 Right-of-way 

    Sec. 15. A county highway right-of-way may not be laid out that is less than twenty 

(20) feet on each side of the centerline, exclusive of additional width required for cuts, 

fills, drainage, utilities, and public safety. 

(Formerly: Acts 1905, c.167, s.15; Acts 1961, c.137, s.1; Acts 1963, c.123, s.1.) As 

amended by P.L.66-1984, SEC.118; P.L.86-1988, SEC.172; P.L.112-1995, SEC.2. 

IC 8-20-1-15.5 Apparent right-of-way; establishment 

     Sec. 15.5. (a) As used in this section, "apparent right-of-way" means the location and 

width of county highway right-of-way for purposes of use and control of the right-of-way 

by the county executive. 

    (b) A county executive may establish the apparent right-of-way of a county highway. 

However, the width of the apparent right-of-way may not exceed twenty (20) feet on each 

side of the center line exclusive of additional width required for cuts, fills, drainage, 

utilities, and public safety. 

    (c) A county executive that desires to establish the apparent right-of-way of a county 

highway shall do the following: 

        (1) Make a preliminary finding of the apparent right-of-way by using the best 

available evidence, including physical observation from the ground or air. 

        (2) From the preliminary finding of the apparent right-of-way: 

            (A) prepare a map and a written description of the apparent right-of-way; 

            (B) give notice of the preliminary finding by publishing the map and the written 

description in the manner provided by law; and 

            (C) give notice of the preliminary finding by certified mail to the owners of land, 

according to the records of the county auditor, that abuts the apparent right-of-way. 

        (3) Conduct a public hearing at which owners of land in the county may: 

            (A) object to the preliminary finding; 

            (B) present evidence in support of or in opposition to the preliminary finding; and 

            (C) propose changes to the preliminary finding. 

        (4) After the hearing under subdivision (3), revise the preliminary finding of the 

apparent right-of-way, if necessary. 

        (5) Adopt an ordinance to establish the revised finding as the apparent right-of-way. 

        (6) Record with the county recorder a map and a written description of the apparent 

right-of-way as established by the ordinance. 

    (d) The apparent right-of-way of a county highway established under this section is the 

right-of-way for purposes of use and control of a county highway by the county 

executive. 
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    (e) If the apparent right-of-way exceeds the legal right-of-way, then the county must 

proceed under IC 36-1-4-5 and IC 8-20-3-1 to acquire the apparent right-of-way. 

As added by P.L.62-1992, SEC.1. Amended by P.L.112-1995, SEC.3. 

However, the courts in Indiana have consistently ruled that a prescriptive road is of very limited 

width, viz., 

In Anderson v. City of Huntington (1907), 40 Ind.App. 130, 81 N.E. 223, our supreme 

court recognized that the public right-of-way "cannot be greater than the use" and stated: 

Where the boundary lines of a road have never been established by any competent 

authority, but the right of the public to travel over such road has been established 

by continuous usage, the width of such road is determined by the width of such 

use. 

Id. at 133, 81 N.E. at 224; see Evans v. Bowman (1915), 183 Ind. 264, 267, 108 N.E. 956, 

958. More recently, this court has recognized that the width of a road established by use 

is limited to that portion actually traveled and excludes any berm or shoulder. Bd. of 

Comm'rs of Monroe County v. Hatton (1981), Ind.App., 427 N.E.2d 696, 699.  

As noted above, in all cases in which the right of way has not been acquired in fee, the adjoining 

owner on one or both sides has underlying title in the land encumbered by the right of way.  But 

the rights associated with that underlying fee are very limited; the fee owner may not interfere 

with the use and maintenance of the right of way by the public and jurisdiction. 

The effect of vacations and abandonments of streets, roads, highways and 

railroads on the title of adjoining properties 

The Chain of Title volume of the 2012 ILTA Real Estate Handbook includes an extensive 

explanation of the effect of vacation or abandonment on abutting properties. 

Recognizing that unless the right of way was acquired in fee, it exists as an easement, one only 

need to determine to which property or properties the underlying fee is attached.  In most cases 

this is not difficult; it may simply be a matter of running the chain of title, but in the case of 

railroads, in particular, the question may be vexing. The answer can also be difficult where the 

shape and configuration of the right of way with respect to the intersecting property lines is 

atypical. 

Notwithstanding the challenge in identifying the property to which the underlying fee is attached, 

once the vacation or abandonment is complete, the public’s rights have been extinguished and 

the fee owner has unencumbered rights to the former right of way – except for the private 

easement rights of other abutters (discussed above), which are normally ignored, probably out of 

ignorance. 

As long as the right of way is not abandoned or vacated, it remains attached to the underlying fee 

parcel without any mention – even in a platted subdivision.  But once the right of way is vacated 
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or abandoned, the underlying fee stands as a separate parcel if it was not already patently 

included in the legal description. Thus, to convey it along with the rest of the property, it will 

need to be separately described (e.g., Lot 12 in Bridlewood Addition, together with that part of 

vacated 4th Street lying north of and adjoining said Lot). 

If a fee-owned right of way is vacated or abandoned, the jurisdiction still owns it and may do 

with it what they please, assuming there is no law or ordinance to the contrary. 

Is this waterfront property or not? 

A water boundary is a special type of boundary due to its ambulatory nature. It is important that 

title persons and surveyors be familiar with the law of riparian boundaries of the state when 

conducting a survey of ostensibly riparian lands because the laws can and do differ, for example,  

• In Indiana, title to the submerged lands under all navigable waters is in the state. See 

Indiana Administrative Code 312 IAC 6-1-1.  

• In Michigan title to the submerged lands under the Great Lakes and the straits connecting 

them (but not the rivers), is in the State of Michigan. But, the title to subaqueous land 

under all other navigable waters of the state - including rivers connecting the Great Lakes 

- is in the riparian owners. See Peterman v. Department of Natural Resources, 521 NW 

2d 499 - Mich: Supreme Court 1994.  

• In Illinois, where there are multiple owners of the bed of a private, nonnavigable lake, 

such owners have the right to the reasonable use and enjoyment of the surface waters of 

the entire lake. See Beacham v. LAKE ZURICH PROP. OWN. ASS'N, 526 NE 2d 154 - 

Ill: Supreme Court 1988. The State of Illinois owns the land under the waters of large 

lakes within its boundaries. See Bowes v. City of Chicago, 120 NE 2d 15 - Ill: Supreme 

Court 1954.  

• In Ohio, the title of lands bordering on a navigable stream extends to the middle of the 

stream. See State ex rel. Brown v. Newport Concrete Co., 44 Ohio App. 2d 121 - Ohio: 

Court of Appeals, 1st Appellate Dist. 1975. 

• In Wisconsin, the state owns the bed of natural lakes, but the riparian owner has title out 

to the thread of streams, regardless of navigability.2 

When legal descriptions are to contain reference to a water boundary, it is incumbent on 

scriveners to understand and account for the differences between navigable and non-navigable 

waters if there is such a difference in their state.  

As to the former, they need be knowledgeable as to the extent of title in their state relating to 

navigable waters vis-à-vis any potential ownership by the state. 

As to the latter, they need to understand what the intent of the parties was and whether or not the 

common law in their state would ostensibly allow such an intent.  For example, in some states, 

 
2 Kent, Paul G. and Dudiak, Tamara A., Wisconsin Water Law, University of Wisconsin, Stevens Point, 2001, p. 15. 
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the weight of authority is that a regardless of a call to the bank of a non-navigable stream, the 

conveyance includes title to the center of the stream.  

An excellent resource relating to water boundaries is the late James A. Simpson’s book River 

and Lake Boundaries (Second edition), Plat Key Publishing, 2005 (available through the 

National Society of Professional Surveyors estore).3  

All states recognize that lands created by accretion or exposed by reliction attach to the riparian 

owner. Determining whether the apparent accretions or erosion along a stream, or the exposure 

of the former bed of a lake, took place slowly and imperceptibly – as is the general criteria - can 

be problematic and may call for research into the possibility past storms or floods in the area. 

Reviewing old maps and aerial photos, visiting libraries and county historical societies and 

talking to long-time residents may be helpful as part of determining the extent of title of 

ostensibly riparian lands.  

Meander lines - which were run for purposes of being able to make reasonably reliable 

calculations of area and to provide approximate geometry of sinuous boundaries formed by a 

river or lake - may also be a consideration.  

It is not unusual for a boundary line to be described to and along a meander line. Common law in 

every state agrees that the boundary in such a case is not the meander line, but rather the shore4 

of the river or lake that was meandered, e.g.,   

The Supreme Court, in the leading Michigan case of Hilt v Weber, 252 Mich 198, 204; 

233 NW 159 (1930), made the following observations: 

"Was the meander line a boundary between land and lake when run? It is well known 

that, in innumerable instances, as in that at bar, the meander line was not run at the 

water's edge in fact. * * * In Railroad Co v Schurmeier (1868), 7 Wall (US) 272, 286, it 

was pointed out that, by the act of congress providing for the survey, while the straight 

lines were given the force of boundaries, no mention was made of meander lines in the 

act; that they were a device of the surveyor for the purpose of reporting the contents of 

the subdivision and to enable the surveyor general to make a plat required by law. They 

were run as merely general, not accurate, representations of the shore." (Emphasis 

added.) 

The Hilt Court quoted from Hardin v Jordan, 140 US 371, 380; 11 S Ct 808; 35 L Ed 

428 (1891), as follows: 

"`It has frequently been held, both by the Federal and State courts, that such meander 

lines are intended for the purpose of bounding and abutting the lands granted upon the 

 
3 www.nsps.us.com 
4 “Shore” in this context is being used generically and means the legal boundary between the upland owner and 
the owner of the bed as provided for in the laws of the particular state. This boundary – for non-tidal waters - is 
typically, but not always, either the ordinary high-water mark or the ordinary low water mark, depending on the 
state. 
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waters whose margins are thus meandered; and that the waters themselves constitute the 

real boundary.'" Hilt, supra, 205, emphasis by the Court in Hilt. 

The Court in Hilt also quoted from State v Lake St Clair Fishing & Shooting Club, 127 

Mich 580, 587, 590; 87 NW 117 (1901), as follows: 

"[I]t is the settled law of this State that the purchaser of the abutting land takes title to 

the shore line, regardless of the meander line. * * * 

* * * 

"[A]ll land between low-water mark and the meander line belongs to the abutting 

proprietor, holding under an ordinary patent from the Federal government or State." Hilt, 

supra, 209, emphasis by the Court in Hilt. Boekeloo v. Kuschinski, 324 NW 2d 104 - 

Mich: Court of Appeals 1982. 

However, if the distance from the meander line to the meandered body is substantial, the courts 

have generally held that the meander line was, in fact, intended to be the boundary, e.g., 

The Florida Court has also recognized situations in which the meander line of an official 

survey would constitute a boundary. The Court in South Florida Farms Company v. 

Goodno, 84 Fla. 532, 94 So. 672 (1922) said: 

"The rule of general application is that, where a patent to public land refers to the 

field notes and plats of an official survey, which field notes and plats show that 

the land is bounded by a permanent body of water, and that in making the official 

survey the waters were in fact faithfully meandered, the water line, and not the 

meander line, is in general the boundary. * * * But where an official survey 

meanders not a permanent body of water, but low marsh or similar lands that are 

adjacent to other lands being surveyed, the meander line is the boundary." 

Trustees of Internal Improvement Fund v. Wetstone, 222 So. 2d 10 - Fla: Supreme 

Court 1969. 

And… 

However, a meander line may constitute a boundary where so intended or where the 

discrepancies between the meander line and the ordinary high water line leave an excess 

of unsurveyed land so great as to clearly and palpably indicate fraud or mistake. 11 C.J.S. 

Boundaries, § 30b., page 574; 73 C.J.S. Public Lands § 32 b., page 682; 8 Am.Jur., 

Boundaries, section 31, page 767; Thompson on Real Property, volume 6, 1962 

Replacement, section 3075, page 714; Clark on Surveying and Boundaries, Second 

Edition, section 210, page 215, section 308, page 366; and see Martin v. Busch, 

supra; Lord v. Curry, supra; Lopez v. Smith, supra. Lopez v. Smith, 145 So. 2d 509 - Fla: 

Dist. Court of Appeals, 2nd Dist. 1962. 

A proper analysis of riparian boundaries is important if for no other reason than the direction that 

the side lines of an upland owner’s property extend from the meander line to the shoreline and 
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from the shoreline into the bed of the water depend on a correct assessment of the riparian issues 

vis-à-vis the specific state’s laws, e.g.,  

In Gardner v. Green, supra, 271 N.W. at 783, we said: 

"The fundamental theory underlying the ownership of accretions is that each of 

the several riparian owners shall have a frontage on the new shore proportionate 

to his frontage on the old one, connecting their respective points by straight lines. 

A common principle which pervades all modes of division is that no regard is 

paid to the direction of the side lines between contiguous owners, but the 

reference is solely to the shore line.... 

"The main objects to be kept in view in any division of accretions is that the 

division shall be equitable and that it shall be proportional so as to give each shore 

owner a fair share of the land to be divided and his due portion of the new shore 

line proportionate to his share on the original line of the water." 

In Gardner, supra, 271 N.W. at 783, accretions were apportioned by first extending a 

boundary from the meander line to the shore line as it existed at the time of the 

government survey for "the purpose of establishing the boundaries of the tracts as they 

were laid out, and to divide land then in existence between the meander line, as shown on 

the plat, and the shore line of the river." Compare Jennings v. Shipp, supra (meander line 

and shore line were same at time of government survey so the boundary of the original lot 

was the meander line). Once the boundaries of the lots, as they existed at the time of the 

original government survey, are determined, "[l]and formed subsequent to the time the 

lots were laid out must be apportioned among the owners of lands fronting on the river in 

accordance with the rules applicable to the apportionment of accretions." Gardner v. 

Green, supra, 271 N.W. at 783. Those rules for apportionment require allocation of the 

new shore line in proportion to each owner's share of the original shore line. Id.; Jennings 

v. Shipp, supra.  

North Shore, Inc. v. Wakefield, 530 NW 2d 297 North Dakota Supreme Court, 1995. 

In Indiana, the delineation between the state’s ownership in the beds of all navigable waters is 

the ordinary high-water mark, except on the Ohio River where it is the ordinary low water mark 

on the north side of the river as it existed in 1792.5 

Reading and understanding aerial and subterranean easements and parcels  

Legal descriptions that deal with rights dependent on elevations – either aerial or subterranean – 

can present unique challenges. 

 
5 Regarding the Ohio River, see Stinson v. Butler, 4 Blackf. 285 (1837), Handley’s Lessee v. Anthony, 18 U.S. (5 
Wheat) 374, 383, 5 L.Ed. 113 (1820), Martin v. City of Evansville, 32 Ind. 85, 86 (1869), and Irvin v. Crammond, 58 
Ind. App. 540, 108 N.E. 539, 541 (1915).  On June 1st, 1792, when the State of Kentucky was created, its northern 
boundary was declared to be "the north bank of the river Ohio at low water mark" (The Indiana-Kentucky 
Boundary Dispute: An Unorthodox Approach to River Hydraulics, Giorgini, Randall, Rinaldo, Proceedings of the 
Indiana Academy of Science, 1981). 
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Scriveners must avoid the temptation to tie such descriptions to fixed features like buildings, 

sidewalks, and streets.  Even tying to a benchmark will be inadequate unless the elevation of the 

benchmark is specifically defined in the description and/or a datum is given. 

This writer has prepared descriptions for air rights over airport runways, for the vacation of areas 

above public streets, to establish rights for tunnels connecting buildings, for aerial walk-ways to 

connect buildings, and for a parking garage that lies completely underground. 

Preparing a perspective drawing showing a three-dimensional view of the area in question can 

help define the problem and identify the unique challenges. 

3-Dimensional Description Example  

Underground Parking Garage Parcel 

That portion of Lot 12 of Block 13 of James Blake’s Addition to the City of Bowling 

Green, Kentucky lying below a horizontal plane having an elevation of 710.00 feet 

(National Geodetic Vertical Datum of 1929), except, however, that the northerly 126.58 

feet by parallel lines of said part of Lot 12 is limited on its upper surface by a horizontal 

plane having an elevation of 699.25 feet, and also, except that the following described 

part of said Lot 12 (hereinafter referred to as the “709.75 tract”) is limited on its upper 

surface by a horizontal plane having an elevation of 709.75 feet: 

Commencing at the northwest corner of said Lot 12; then South 00 degree 00 minutes 00 

seconds West (assumed bearing) along the west line thereof a distance of 126.58 feet to 

the point of beginning; thence North 89 degrees 59 minutes 30 seconds East parallel with 

the north line of said Lot 12 a distance of 137.08 feet; thence South 00 degrees 00 

minutes 00 seconds West parallel with the west line of said Lot 12 a distance of 226.42 

feet; thence South 89 degrees 59 minutes 30 seconds West parallel with the north line of 

said Lot 12 a distance of 137.08 feet to the west line thereof; thence North 00 degrees 00 

minutes 00 seconds East along said West line a distance of 226.42 feet to the point of 

beginning. 

The above mentioned upper limiting planes are intended to coincide with the structural 

“cover” or “top” (hereinafter referred to and further defined as the “slab”) of the proposed 

underground facility.  The elevations of said upper limiting planes are subject to 

variations in the upper surface of the slab as may exist in connection with the facility as 

constructed, by reason of construction variations, settling or otherwise. 

The “slab” as used for purposes of this description refers to and includes the reinforced 

concrete slabs to be fastened in place to form the structural cover or top of the 

underground facility and does not include any waterproofing membrane, protective 

concrete coating or drains or other form the plaza surface or floor for any buildings or 

other improvements above. 
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The south line of the above described 126.58 foot strip and the north line of the above 

described “709.75 tract” are for purposes of this description intended to coincide with the 

south face of the ground level wall of a proposed skating rink building to be located 

within Lot 12.  The location of said line is subject to variations in said south face as may 

exist in connection with said skating rink building as constructed within Lot 12 by reason 

of construction variations or otherwise. 

The east and south lines of the above described “709.75 tract” for purposes of this 

description are intended to coincide with the east and south faces, respectively, of the east 

and south line of columns of a proposed skating rink building to be located within Lot 12.  

The locations of said east and south lines are subject to variations in said east and south 

column faces as may exist in connection with said skating rink building as constructed 

within Lot 12 by reason of construction variations or otherwise. 

Subterranean Parcel 

A three-dimensional, subterranean part of Capitol Avenue for purposes of the placement, 

maintenance and existence of reinforced concrete footings on Square 88 and in Capitol 

Avenue in the City of Indianapolis, Indiana being described as follows: 

That portion of the following described part of Capitol Avenue lying below a horizontal 

plane having an elevation of 481.0 feet (National Geodetic Vertical Datum of 1929) and 

lying above a horizontal plane having an elevation of 471.0 feet: 

Beginning at the northwest corner of said Square 88; thence on an assumed bearing of 

South 00 degrees 00 minutes 00 seconds West along the west line thereof and along the 

southerly extension thereof a distance of 426.30 feet to a point distant 5.00 feet south 

from the southwest corner of said Square 88; thence South 89 degrees 56 minutes 50 

seconds West parallel with the westerly extension of the south line of said Square 88 a 

distance of 5.00 feet; thence North 00 degrees 00 minutes 00 seconds East parallel with 

the west line of said Square 88 a distance of 431.30 feet to a point distance 5.00 feet north 

from the westerly extension of the north line of said Square 88; thence North 89 degrees 

59 minutes 30 seconds East parallel with said north line a distance of 5.00 feet to the 

northerly extension of the west line of Square 88; thence South 00 degrees 00 minutes 00 

seconds West along said northerly extension a distance of 5.00 feet to the Point of 

Beginning. 
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Aerial Rights for Utility Conduit 
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Plotting Tools Review 

 

Protractor/Bearings 
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Plotting Exercises and Discussion 

#1 - Part of the East Half of the Southwest Quarter of Section 15, Township 17 North, Range 4 East of the 

Second Principal Meridian in Marion County Indiana being described as follows: 

Commencing at the southeast corner of the southwest quarter; thence on an assumed bearing of North 89 

degrees 30 minutes 25 second West along the south line thereof a distance of 6 chains 15 links to the Point of 

Beginning; thence continuing North 89 degrees 30 minutes 25 second West along said south line a distance of 

909.10 feet to the southwest corner of said half-quarter section; thence North 00 degrees 17 minutes 40 seconds 

East along the west line of said half-quarter section a distance of 1050.00 feet to a 1-inch iron pipe; thence 

South 80 degrees 00 minutes 00 seconds East a distance of 395 feet to a wooden fence post; thence South 27 

degrees 29 minutes 14 seconds East a distance of 1115.10 feet to the Point of Beginning.  Containing 15 acres, 

more or less. 

#2 - Part of the East Half of the Southwest Quarter of Section 15, Township 17 North, Range 4 East of the 

Second Principal Meridian in Marion County Indiana being described as follows: 

Beginning at the northwest corner of said half-quarter section; thence South along the west line thereof a 

distance of 1590 feet to a fence post; thence southeasterly 400 feet, more or less, to a fence post; thence 

Southeast to a point distant 6 chains and 15 links west of the southeast corner of said half-quarter section; 

thence east 6 chains 15 links; thence north 40 chains; thence west 20 chains to the Point of Beginning.  

Containing 65 acres, more or less. 

#3 - Part of the West Half of the Southwest Quarter of Section 15, Township 17 North, Range 4 East of the 

Second Principal Meridian in Marion County Indiana being described as follows: 

Beginning at the southwest corner of said half-quarter section; thence east along the south line thereof 1320 

feet; thence north along the east line of said half-quarter section a distance of 1950.00 feet; thence North 85 

degrees West a distance of 23 rods 13 feet; thence southwesterly along the center of the Rodney Dangerfield 

Regulated Drain to a point 1000 feet north and 500 feet east of the southwest corner of said half-quarter section; 

thence west to the west line of said half-quarter section; thence south to the Point of Beginning.  Containing 44 

acres, more or less. 

#4 - Part of the West Half of the Southwest Quarter of Section 15, Township 17 North, Range 4 East of the 

Second Principal Meridian in Marion County Indiana being described as follows: 

Commencing at the northwest corner of said half-quarter section; thence east along the north line thereof a 

distance of 360.76 feet to the Point of Beginning; thence continuing east along said north line a distance of 

155.06 feet; thence South a distance of 387.27 feet; thence East a distance of 236.89 feet to a point on a non-

tangent curve having a radius of 1164.78 feet, the radius point of which bears North 58 degrees 39 minutes 29 

seconds West; thence southwesterly along said curve an arc distance of 481.70 feet (said arc being subtended by 

a chord having a bearing of South 43 degrees 11 minutes 22 seconds West and length of 478.28 feet); thence 

North 40 degrees 22 minutes 41seconds West a distance of 452.10 feet; thence South 89 degrees 01 minutes 20 

seconds East a distance of 233.03 feet; thence North 00 degrees 40 minutes 59 seconds West a distance of 

395.58 feet to the Point of Beginning.  Containing 4.0 acres, more or less. 


