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DISCLAIMER

This presentation provides general information on Indiana law.  Do not act or 

rely on any information in this presentation without first obtaining the advice 

of an attorney.  



FORECLOSURE STATISTICS

Data provided by Attom Data Solutions LLC



PURCHASE MONEY MORTGAGE

• A mortgage granted by a purchaser to secure purchase money has priority over a prior 

judgment against a purchaser.

• Is it a PMM?

• Were the proceeds applied to the purchase price?

• Were the deed and mortgage executed as part of the same transaction?

If the answer to both is YES then the mortgage is a PMM.



OBLIGATIONS A MORTGAGE MAY SECURE

• Future obligations and advances up to the maximum amount stated in the 

mortgage 

• Future modifications, extensions, and renewals of any indebtedness or 

obligations secured by the mortgage.
– The mortgage must state that it secures future obligations, advances, modifications, 

extensions and renewals of any indebtedness or obligations.

• The lien of a mortgage with respect to future advances, modifications, 

extensions, and renewals has the priority to which the mortgage otherwise 

would be entitled even though the obligations may occur after the 

mortgage is executed.



FORECLOSURE PROCESS 



FORECLOSURE PROCESS

• PARTIES:
– Who should be named?

• Owner of the property as of date of filing the complaint to foreclose

– What if owner is deceased?

• Any lienholder whose lien is perfected prior to the date of the filing of the complaint to 

foreclose the mortgage.

– What happens if a lien is filed after the date of foreclosure but prior to Sheriff Sale?

• What about the county for past due taxes?

– IC 32-29-7-8.5 requires delinquent real estate taxes, sewer liens, special assessments, 

penalties and interest to be satisfied before the sale.

– Check return service of summons on each party.  

• Reasonable diligence should be given to locate the parties and serve them either personally or 

by certified mail.

– What if wife is served and not husband?

• If they cannot be located, service can be by publication.



COMPLAINT TO FORECLOSE

CONTENTS OF COMPLAINT:

• Legal description of the real estate;

• Recording information of the mortgage and identify the plaintiff as 

mortgagee or assignee;
– Plaintiff must be the record holder of the mortgage and holder of the indebtedness

• State the mortgagor is in default;

• Request a judgment for the amount due, that the mortgage be foreclosed 

and that the property be sold to pay the judgment; and

• Should be filed in circuit court of the county where the real estate is 

located.
– What happens if property is located in two counties?



WHAT IF BORROWER FILES BANKRUPTCY?

• Borrower’s counsel will file a Notice of Bankruptcy in the foreclosure 

action.
– Once BK is filed, an automatic stay is automatically entered.

– Automatic Stay is a “stop order” that halts actions by creditors to collect a debt

• The lender may file a Motion for Relief Automatic Stay in the Bankruptcy 

Action, this will allow the lender to proceed with its foreclosure

• Foreclosure proceedings will be “in rem”, unless the BK is dismissed



WHAT IF A BORROWER FILES FOR BANKRUPTCY?

• A discharge in BK does not preclude a mortgage foreclosure action.
– Mccullough v. Citimortgage, 70 N.E. 3d 820 (Ind. 2017)

• The BK only removes the debtor’s personal liability on the Note.   The lien 

as evidenced by the Mortgage remains.  



DECREE OF FORECLOSURE

• Make sure the legal description in the decree matches the legal 

description in the mortgage being foreclosed. 

• Court will render judgment for an amount due, order the foreclosure of the 

mortgage and order the property to be sold to pay the judgment.  Court 

will likely order a public sale, but could order sale by auction in the decree.

• Check that the appropriate amount of time has elapsed between the filing 

of the complaint and the decree of sale
– If the mortgage was executed after July 1, 1975, 3 months must pass between the 

date of the Complaint and the time of the Sheriff Sale or Execution of Decree of Sale.

– Owner can waive. 

– If the court finds that the property has been abandoned, execution may be immediate.



NOTICE OF SHERIFF SALE

• Sheriff must advertise by publication once a week for 3 consecutive 

weeks.
– 1st publication must be at least 30 days before the date of sale.

• Advertisement must be in 1 newspaper published & circulated in the 

county where the property is located.

• Each owner must be served with written notice.

• Notice must also be posted on courthouse door.

• All notices must state the location by street address OR other common 

description of the property.
– Misstatement does not invalidate the sale, if otherwise valid. 



SHERIFF’S DEED

Immediately after a foreclosure sale, the sheriff shall:

• Execute and deliver to the purchaser a deed of conveyance 
– The deed must contain a complete legal description

• The sheriff shall file a return with the clerk of the court



DISPOSITION OF FORECLOSURE SALE PROCEEDS

• The distribution of proceeds from a judicial foreclosure sale are statutorily 

mandated:

– Sale Expenses (fees, notice/advertising costs)

– Senior Mortgage Debt (principal, interest and costs) 

– Junior Liens (in accordance with priority and as articulated in the decree)

– Surplus to the mortgagor



AUCTION SALE

• The court may order the property sold by the sheriff through the service of 

an auctioneer, upon petition, if:
– the court determines that a sale is economically feasible; or

– all the creditors in the proceedings agree to both that method of sale and the 

compensation to be paid the auctioneer.

• The sheriff shall engage the auctioneer not later than fourteen (14) 

calendar days after the date of the order entered by the court.

• The advertising conducted by the auctioneer is in addition to any other 

notice required by law.



REDEMPTION

• The owner can redeem at any time prior to sale.

• Sale cuts off the right of redemption, except where the US or one of its 

agencies has a junior lien.

• United States has one year after the sale to redeem.

• IRS has 120 days after sale to redeem.



RECEIVERSHIP

• A receiver can only sell property if all owners and junior lienholders 

consent to the sale. Wells Fargo Bank v. Tippecanoe Associates, 923 N.E. 

2d 423 (Ind. App. 2010) 

• Why?
– Redemption rights of junior lienholders & owners

• Requirement for commitment:

A motion for the sale of the subject premises should be filed, and an order of 

sale by (John Smith), as receiver, who was appointed in the case of  

_____________ as Cause No. _____ should be entered in said cause of 

action.  Further, we must be furnished satisfactory evidence that all 

defendants have consented to the sale by the receiver.



DEFICIENCY JUDGMENT

• A foreclosure judgment in Indiana is generally comprised of the following:
– A money judgment &

– A decree of foreclosure on the mortgage

• If the bid at Sheriff’s Sale does not equal or exceed the judgment amount, 

then there is a deficiency judgement for the difference between the money 

judgment and the amount bid at Sheriff’s Sale.
– Like any other judgment, a deficiency judgment attaches to all property owned or after 

acquired by the judgment debtor.



WHAT IS A CREDIT BID?

• Where the lender is the purchaser at the foreclosure, it can bid up to the 

amount of its judgment, instead of paying cash.

• The amount of the judgment must be reduced by the amount of the credit 

bid.

• Is there a deficiency if the credit bid is equal to the amount of the 

judgment?

• Is there a deficiency if the credit bid is less than the amount of the 

judgment?

• What if the credit bid is more than the amount of the judgment?
Stoffel v. JPMorgan Chase, 2014 Ind. App. Lexis 34 (Ind. Ct. App. 2014)



CLAIM SCENARIO

• Senior lender obtained a foreclosure judgment against its borrower and a 

junior lienholder.

• Senior lender was the highest bidder at foreclosure sale and sold the 

property to a 3rd party.

• Post Closing, the junior lienholder filed suit alleging that it was not bound 

by the decree of foreclosure due to insufficient service of process.

• Junior lienholder claimed that under the doctrine of merger, the Senior 

lender’s mortgage lien was extinguished, and neither the Senior lender 

nor the 3rd party purchaser has priority over the junior lienholder.

• What is the result?



CLAIM SCENARIO

• Title Company would have a duty to defend and would incur legal fees; 

however, the doctrine of strict foreclosure should prevent a junior 

lienholder from sliding into a senior lien position.

• An interested person can file an action to extinguish the interest of an 

omitted party
– Omitted party may still have redemption rights

• Court will analyze redemption rights in light of improvements made to the property and taxes 

paid on the property by the interested person.

– Omitted party may have a right to receive excess proceeds.



CLAIM SCENARIO

• Funds received from refinancing lender at closing satisfied borrower’s 

obligation to a senior lender PMM and HELOC lender.

• HELOC lender did not release its mortgage because the borrower did not 

send a close out letter, so the line of credit was left open and later 

advanced additional funds to the borrower.

• Borrower defaulted on refinancing lender’s mortgage and refinancing 

lender filed a foreclosure, HELOC lender asserted priority.  

• Claim is tendered?  What is the result?

See Finance Center Federal Credit Union v. Brand, 967 N.E. 2d 1080 (Ind. 

Ct. App. 2012)



CLAIM SCENARIO

• Claim will most likely be covered under the policy.  

• Underwriter will retain counsel, counsel will assert equitable subrogation 

as a defense.

• What is equitable subrogation?
– Refinancing lender is entitled to stand in the shoes of the PMM lender, since proceeds 

from the refinance were used to pay off the PMM and it would retain its priority status.  

• Exception:
– Culpable Negligence.

– Courts have held that failure to obtain a release for the HELOC is not culpable 

negligence, because the HELOC was always junior to the PMM.



ALTERNATIVE TO FORECLOSURE



DEED IN LIEU OF FORECLOSURE

• Lender and Borrower both must consent.

• Consideration for the deed?
– Deed should contain the following clause:  “This deed is an absolute conveyance of 

title to said real estate and is not intended as a mortgage, trust conveyance or security 

of any kind; that the consideration therefore, in addition to the consideration above 

expressed, is a full release of all debts, obligations, costs, and charges and is in full 

satisfaction of all obligations contained in a certain mortgage recorded…..as instrument 

number…….

• Deed in lieu does not extinguish junior lien holders.
– Anti-Merger Clause

– Lender will need to release its mortgage upon sale in REO



DEED IN LIEU OF FORECLOSURE

What is the title implication of insuring out of a deed in lieu of foreclosure?
– No more creditor’s rights coverage BUT

– Covered Risk 9(a) of the 2006 Owner’s Policy provides coverage for prior transfers in 

the chain of title that may be attacked as a fraudulent or preferential transfer under 

federal bankruptcy, state insolvency, or similar creditors’ rights laws.

– For our purposes, the unpaid principal balance should exceed the FMV value of the 

property

• Can look at assessed value to make that determination



DEED IN LIEU OF FORECLOSURE

Fraudulent Transfer:  If there was a transfer made within the 2 years prior to 

the debtor filing a Petition for Bankruptcy, the Bankruptcy Trustee can void a 

transfer or recover value of the transfer if:
– Actual Fraudulent Transfer:  intent to defraud, hinder or delay creditors

– Constructive Fraudulent Transfer:  transfer is made for less than reasonable equivalent 

value 

• Was the transfer for FMV?

• Was equivalent value given?



DEED IN LIEU OF FORECLOSURE

Preferential Transfer:  Trustee can avoid transfer if it is preferential to one 

creditor over another.

Elements of a preferential transfer:
– Transfer is made to a creditor on account of an antecedent debt (i.e. debtor already 

had a legal obligation to pay)

– While debtor was insolvent

– Within 90 das before filing bankruptcy

– Creditor received more then it was entitled



DEED IN LIEU OF FORECLOSURE

STATE INSOLVENCY:  A transfer in Indiana is vulnerable to a fraudulent 

transfer attack upon the later of 4 years after the transfer was made or 1 

year after the transfer was or could reasonably be discovered.    



DEED IN LIEU OF FORECLOSURE

Practice Scenario:
– Robert  purchases home for $150,000

– Mortgage for $125,000

– Robert defaults on mortgage and lender agrees to accept a deed in lieu of foreclosure 

in December of 2018.

– Balance due is $120,000

– You are asked to insure an REO transaction in May of 2019 where the lender is selling 

for $145,000.  You are issuing an OP for $145,000 and a LP for $130,000.

– Transaction closes, with no consideration regarding creditor’s rights and Robert files for 

BK.  

– What’s the result?



DEED IN LIEU OF FORECLOSURE

• How should we insure if there is equity in the property?

1. Add the creditor’s rights exception:
This policy does not insure against loss or damage as a result of title being vested other 

than as stated in Schedule A or being defective as a result of the avoidance in whole or in 

part, or from a court order providing an alternative remedy of a transfer of all or any part 

of the title to or any interest in the land occurring prior to the transaction vesting title as 

shown in Schedule A because that prior transaction constituted a fraudulent or 

preferential transfer under federal bankruptcy, state insolvency, or similar creditor’s rights.

2. Lender can file a foreclosure against Borrower
In BK Court, the value of property as determined by a foreclosure sale is generally not 

questioned, unless the foreclosure was collusive or otherwise in violation of state 

procedural law.  



FORECLOSURE OF LAND CONTRACT



CHARACTERISTICS OF LAND CONTRACT

• Similar to a purchase money mortgage

• Buyer has right to possession, but seller retains title
– Vendor (Seller) – retains legal title

– Vendee (Purchaser) – equitable title

• Typically, buyer pays the taxes and insurance
– If Memorandum of Contract or the full Land Contract is recorded and buyer is required 

to pay taxes buyer can receive the homestead credit and homestead standard 

deduction.



INSURING A CONTRACT PURCHASER

• Beneficial to obtain an OP to determine the status of the title. 

• Due on Sale Clause – contract sale is likely a violation.

• Contract or Memorandum must be recorded

• Policy to contain an exception for the terms and provisions of the contract
– “Terms, provisions and conditions of a contract dated _____________ and recorded on 

________________, as Document No. ________________ in the Office of the 

Recorder of _________________ County, Indiana by and between ______________, 

Seller and _______________, Purchaser.”



DEFAULT BY CONTRACT PURCHASER

• Forfeiture/Abandonment
– Only appropriate where the purchaser has paid a minimal amount on the land contract.

– “Minimal Amount” is a question of fact.  McLemore Case:  18.2% more than minimal 

but Huber case 19.5% was considered minimal.    

– Affidavit of Abandonment.

• Mutual Termination Agreement

• Foreclosure
– See Skendzel v. Marshall, 301 NE. 2d 641 (1973)



LIENS AGAINST CONTRACT SELLER

• Prior to Execution of Contract
– A owns land

– A sells on Contract to B

– B takes title subject to liens that attached prior to date of contract

• After Execution of Contract (See Cook v. City of Indianapolis 559 NE 2d 

1201 (1990)).
– A owns land

– A sells on Contract to B

– A then has a judgment/tax warrant/mortgage that attaches to the property

• B’s interest is prior to subsequent lien holders against the seller.

• Equitable conversion, a judgment against the contract seller is not a lien against the interest of 

contract purchaser, the lien holder may have a right to the step into the shoes of the contract 

seller and receive contract payments. 

– What if A files for Bankruptcy?

• Even if the trustee rejects the contract, the contract purchaser is in possession and continues 

to make payments, the trustee must deliver a deed to the contract purchaser upon full payment 

of the contract.  (11 U.S.C.A. 365(i)(2)(B))



LIENS AGAINST CONTRACT BUYER

• Contract Purchaser to Pay Off Contract
– Contract purchaser has paid off most of a contract and is getting a mortgage to pay off 

remainder.  At closing, the contract purchaser will receive a deed. 

– A judgment against the Contract Buyer is subordinate to purchase money mortgage 

(See Liberty Parts Warehouse v. Marshall County Bank & Trust 459 N.E. 2d 738, Ind. 

App. 1984)

• Contract Purchaser Defaults
– Contract Purchaser defaults and disappears, but a lien has attached to his equitable 

interest.  Contract Seller/Fee Owner is trying to Sell  - OR -

– Contract Purchaser is in default and desires to execute a deed back to the Contract 

Seller/Fee Owner

– In either case, the lien attaches.  However, we may not require releases of the 

judgment if we can determine that there is minimal equity in the property, and forfeiture 

would be the appropriate remedy, if necessary. 



QUESTIONS


